Case Comments

Case Comment 1
Judicial Assumption of Fact to Enable Prosecution’s Creeping Case to Stand

Dejene Girma’

1. Introduction

Semper necessitas probandi incumbit ei qui agit is a Latin expression which essentially
means he who asserts must prove. In justice systems around the world, it has been accepted
that the burden of proof lies on someone who asserts something. Thus, in criminal cases,
prosecutions must prove every fact they allege as bases of their cases and that are denied by
the accused unless the burden of proof is expressly shifted to the accused by the law. For
instance, if A claims that B intentionally killed C, A must prove that the act of B, which in
reality was homicide, was committed intentionally. If this element is not proved, then the
prosecution (A) will not have a case unless there is an alternative charge for negligence,
which should also be proved in like manner. Now, in light of this mini introduction, the
writer wants to present a comment on one case decided by the Federal High Court, Ledeta
Bench, involving issuance of a cheque. In the case, the judge had to make a factual
assumption to revive prosecution’s dying case. Had it not been for that assumption, the
accused would have been acquitted, which of course, should have happened given the
prosecution’s inability to prove the foundational fact it alleged for the existence of the alleged

crime.
2. Summary of the material facts of the Case

On 02/02/2011 EC, a certain prosecutor representing the Federal Attorney General (FAG)
instituted a criminal case against Mr. FD, the accused. In the case, the prosecutor claimed
that the accused issued a cheque to his victim with the knowledge that his bank account from
which the cheque could be cashed was closed and hence he committed a crime against article
692(1) of the Criminal Code. On his part, the accused entered a not-guilty plea. First, the

accused denied that he knew his account from which the cheque could be cashed was closed
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at the time the cheque was issued. Second, the accused argued that he did not give the cheque
to the alleged victim to take to a bank for cashing but to keep it with himself as a guarantee.
As a result, the Bench asked the prosecutor what he intends to do next and the prosecution
requested the judge to hear his witnesses. On the date fixed for witness hearing, the
prosecution’s witnesses were heard (two in number). However, none of the witnesses testified
that the accused knew that his bank account to which the cheque issued was related was
closed. The witnesses, one of whom was the alleged victim, simply testified that the
concerned bank told them that the accused’s account was closed when they took the cheque
to the bank. Moreover, none of the prosecution’s documentary evidence showed that the
accused know about the closure of his account when the cheque was issued. Yet, the judge
convicted the accused for violating article 692(1) of the Criminal Code and sentenced him to
two years and three months rigorous imprisonment and 500 Birr fine. In the case, the judge
stated that, although the prosecutor did not prove that the accused knew his bank account was
closed at the time he issued the cheque, it is assumed that the accused knew his account was
closed because, first, he is a business person and business persons know about their bank
accounts, and, second, the closure of his account was ordered by the National Bank of
Ethiopia as the result of repeating issuance of cheques with no sufficient cover. It is this

reasoning of the court/judge that is worth commenting on in this work.
3. Discussion: Exposing the Extent of Judicial Bias to Help A Prosecution’s Case

As stated above, the judge in charge of the case clearly stated that the prosecutor did not
prove that the accused knew his bank account, to which the issued cheque was related, was

actually closed. Yet the foundation of the charge is the knowledge of the accused about the

status of his bank account. In the charge the prosecutor stated, “thAn PTHLIND-T NAEIT
AGr ATROTTE . .NMRA...... YAM.....0+H RUPrYT APDP A% +NSL.... Fh.. . 6£%
CA® ham N3A +N8L TN AR&GP ALPCN YAM +HILA +NA P+ARAN NARPEY
N4.eamm Pa9+AA MIEA +NNAPA:” On the other hand, Mr. FD, the accused, had denied

the charge. In this case, the basic and only thing the prosecution had to do was to introduce its
evidence to show that the accused indeed knew that his account was closed at the time the
cheque was issued. That would have sufficed to shift the burden of proof from the
prosecution to the accused. Nevertheless, the prosecution was unable to do this; none of the
evidence produced could tell that there was such knowledge on the side of the accused. This

leaves the concerned judge with only one option; which is, to rule that the prosecution has
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not, beyond reasonable doubt, established his case, or the fact in issue, and order the acquittal

of the accused in accordance with article 141 of the Criminal Procedure Code.

Lamentably, however, the judge made the accused to produce his defence evidence, in
accordance with article 142 of the Criminal Procedure Code, and the accused did. In his
defence, the accused made a personal statement arguing that he did not know that his account
was closed; he also used the prosecution’s documentary evidence to show that the concerned
bank did not let him know that his account was closed. Yet, the judge was already pre-
disposed and he was not ready to accept the accused arguments. Instead, the judge engaged in
what could be called un-judge like work, which is assuming a fact to help the prosecution win

the case. This is a quintessential case of how prosecution-biased some trials could be.

In reality, the accused may have committed the alleged crime. Yet, if the accused denies the
made against him by the prosecutor, it is for the prosecutor to prove each and every key fact
in his charge. The judge has no business to assume a fact and rehabilitate the prosecution’s
crippling case. The only assumption that a judge has to accept is the assumption made by the
law. For example, under article 3, the Corruption Crimes Proclamation N 0.881/2015 allows
a presumption as to the intent to obtain for oneself or to procure for another an undue
advantage or to injure the right or interest of a third person when the material element of the
crime is proved. From this, we can understand that law-makers make express permission
when they want factual assumption to be made. Yet, article 692(1) of the Criminal Code does
not make any such assumption. Thus, in the case at hand, the judge was like a substitute
player on the bench because at the point/time the prosecutor was unable to prove the key fact
that was alleged in the charge, he jumped in and made an unwarranted factual assumption to
score a last minutes goal to help the prosecution win the case. So, the judge in this case was
not acting like a judge; indeed, he was a prosecutor in a judge’s gown thereby defeating the
purpose of the principle of semper necessitas probandi incumbit ei qui agit (he who asserts

must prove).
4, Conclusion

The above brief case comment shows the extent to which some judges may not be objective
in handling criminal cases. In the case at hand, the accused might have committed the said
crime but it is not for the judge to convict him by making an unwarranted factual assumption.
There is absolutely no justification for a judge to participate in a case as a litigant.
Unfortunately this is the reality we see in some cases in our criminal and that may be one
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reason why some experts say our criminal justice system is prosecution-biased. Indeed, such
approach/practice has multiple disadvantages. First, it violates the accused person’s right to
presumption of innocence as accused persons are deprived of this right before the prosecution
rebuts the presumption. Second, it makes prosecutors dependant on judges’ support and this
may cultivate the feeling of recklessness. Third, it will be against judicial impartiality.
Therefore, judges must all the time be guided by the evidence and only evidence set out
before them by the prosecutor. They should never take a side with prosecutors simply
because they have a strong feeling that the accused has committed a crime as their feelings

have no place at all.
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Case Comment 2

Misganaw Kifelew’
Absract

This comment criticizes the Federal Cassation Decision File No 188419 redered on
September 25, 2012 Ethiopian Calendar and published on Federal Court Cassation Bench
Decisions Vol 24 from page 251 to 256. The Case in brief was that the Employer of Ato
Markos Gatro’s sister in Lebanon had transferred money to Ethiopia via Abay Bank S.C.to
the benefit of Ato Markos Gatero. But the money was paid to a wrong person who claimed to
be the real Markos Gatero by producing a Kebele Identification Card which showed that he
was Ato Markos Gatero. Although lower courts ruled that the Bank should still pay to the
real receiver, the Supreme Cassation Division reversed the decision arguing that the Bank
has done all that is expected of it. This critic argues that a debtor who pays to a wrong
person can never escape liability by invoking its due diligence but only by showing that it
paid to a legally entitled creditor. The Cassation erred because it applied an improper law
(Banking Proclamation No. 592/2000 as amended by Proclamtion N0.1159/2011 i.e. banking
regulation which intends to govern the relationship between a bank and a government rather
than a bank and its clients. The relationship between a bank and its client is governed by
banking transaction law in particular and contract law in general. The relationship between
Ato Markos Gatero and Abay Bank S.C. is a contractual relationship and therefore;
governed by the Contract Law.Ato Markos Gatero’s Sister through her agent entered into a
contract of transfer of money with Abay Bank S.C. and in this transfer contract Ato Markos
Gatero was stipulated as a beneficiary. Accordingly, the relationship between Ato Markos
Gatero and Abay Bank falls under rules of Civil Codde of 1960 whereby Ato Markos was
creditor and the bank was a debtor. The law that governs payment to unqualified person is
Article 1743 of the Civil Code. According to this Article payment to unqualified person
releases the debtor only when the payment was on the basis of documents which are
apparently legitimate (the document is not forged but the holder is not the real creditor). In
the case of Ato Markos Gatero payment is made against forged documents and therefore; the
bank bears the responsibility to make the second payment. It is the nature of the document
presented(forged vs genuine) that can release the debtor from the obligations of the law.
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